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1 
Pursuant to Rule 35, Utah Rules of Appellate Procedure, and by 
Order of the Court dated July 18, 1994, Appellees hereby file the 
following Response to Appellant's Petition for Rehearing. 
ARGUMENT 
I. The Court has Discretion to Not Award Appellant's 
Attorney's Fees on Appeal. 
In their Brief, Appellants requested attorney's fees on 
appeal, citing, as authority for such an award, Management Services 
Corp, v. Development Associates, 617 P.2d 406, 409 (Utah 1980). 
While an award of attorney's fees on appeal is now recognized by 
the Utah courts, such an award is in the sole discretion of the 
appellate court. In a later case, the Utah Supreme Court stated 
that "Where the parties have agreed by contract to the payment of 
attorney fees, the court may award reasonable fees in accordance 
with the terms of the parties' agreement." Trayner v. Cushing, 688 
P.2d 856, 858 (Utah 1984) (emphasis added). Just as the trial 
court has discretion concerning attorney's fees at the trial level, 
the Court of Appeals has that same discretion and can refuse to 
award attorney's fees unless to do so would be manifestly 
unreasonable. Municipality of Anchorage v. Sisters of Providence 
in Washington, Inc.. 628 P.2d 22, 35 (Alaska 1981). 
This Court can consider many factors in determining if 
attorney's fees should be awarded on the appellate level. One of 
these factors should be the fact that the decision in this case has 
made new law in the State of Utah, overruling Vincent Drug Co. v. 
Utah State Tax Comm. , 407 P.2d 683 (Utah 1965) on the issue of 
corporation de facto and overruling Marsh v. Mathias, 19 Utah 35, 
1 
56 P. 1074 (Utah 1899) on the issue of corporation by estoppel. 
Based upon the making of new law, the Court of Appeals is well 
within its discretion to refuse to award attorney's fees to 
Appellant on this appeal. 
Appellant has not provided the Court with any information 
concerning attorney's fees and if any fees have even been paid by 
Appellant on the appeal. Attorney's fees should only be awarded if 
actually paid by Appellant. McClure v. Little, 15 Utah 379, 49 P. 
298 (Utah 1897); See also 20 Am Jur 2d Costs §72. In the absence 
of any information from Appellant that any attorney's fees have 
been paid, the Petition for Rehearing should be denied. 
Appellants argue that the Court failed to address the issue of 
attorney's fees on the appeal. However, such argument is 
presumptuous. Appellants requested attorney's fees on the appeal 
and such fees were not granted, which is a denial of Appellant's 
request. Thus, it is not necessary for the Court to review the 
issue again pursuant to Appellant's Petition for Rehearing. 
CONCLUSION 
The Court of Appeals is well within its discretion to refuse 
to award attorney's fees to Appellant on the appeal, and, for that 
reason, Appellant's Petition for Rehearing should be denied. 
DATED this 3 ^ day of July, 1994. 
DURBANO & ASSOCIATES 
Douglas M. Durijano 
Walter T. Merrill 
Attorneys for Appellees 
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